IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

CITY OF CHICAGO ALDERMAN
HOWARD BROOKINS, JR.

Planait No.

V.

CHICAGO BOARD OF ETHICS,

Board Members, Willham F. Conlon,

Zaid Abdul-Aleem, Naneyv C. Andrade,
Stephame Cox-Baston, David Daskal,

Dr. Daisy Lezama, Barbara A McDonald,
And Board Executive Director Steve [
Berlin, in his otticial and individual capacity

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

COMPLAINT FOR COMMON LAW WRIT OF CERTIORI, FOR MANDAMLIS,
DECLARATORY RELIEF AS WLELL AS RELIEF IN LAW

NOW COMLS, Plainaff CI'TY OFF CHICAGO ALDERMAN HOWARD BROOKINS, JR.,
with the instant complaint for common law writ of certiorari, for mandamus, for declaratory

Judgment and for other claums in law and damages, and in support states as follows

I. Introduction
1. Without proper authonty or jurisdiction, the City of Chicago Board of Ethics made a
finding of probable cause that Aldermen Howard Brookins violated the City of Chicago
Ethics Ordinance by working as a eriminal detense attomey on behalt of someone accused
ot a ernime in the City of Chicago. The Ethics Board stretched logic into incredulity by

tinding that this representation violated Brookins” fiduciary duty to the City of Chicago.



3.

Importantly, however, they made this finding during a hearing and process that was
infirmed from the outset—as it was initiated without the proper process designated by law.
The Board then followed up that infirmed process with a second hearing that occurred
without authority or jurisdiction, and occurred in violation of the Board’s own rules, and
resulted 11 a finding of violation by Brookins and a levyig of a tine. That second hearing
occurred on December 14, 2020,

This complaint, hled with 85 davs of that infumed hearing, combines imultiple claims,
mcluding a claim for common law writ of certioran to vacate the infirmed finding by the
Citv of Chicago’s subdivision agency the Board of Ethics; a writ of mandamus requiring the
Board and its Board members and staft to follow City Ordinance and its own rules, a
declaratory action seeking that reattirms the obvious language ot the City Code; and certain
complaints for damages.

II. The Parties

City of Chicago Alderman Howard Brookins has represented one of Clucago’s most
prestigious Black middle-class wards as its alderman since 2003, Prior to becoming an
alderman, Brookins, who is part of an iconoclast Chicago family that engages in both
business and politics, was a practicing attorney that previously did both criminal defense
and criminal prosecutions. Upon becoming an Alderman, Brookins maintained s
practice as a criminal defense attornev. A resident in his ward on Chicago’s South Side,
Brookins has simultaneously been an accomplished Chicago Alderman and an
accomplished criminal detense attorney for the last 18 vears.

The Chicago Board of Fthics is a crcanon of the City Council upon which Brookins serves.
The CBOF 15 a subdivision of the municipal government of the City of Chicago. The

Chicago Board of Ethies 1s established and has its authonty defined pursnant to MCC 2-
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6.

9.

156-0003, et. seq. and pursuant to MCC 2-156-310, et. seq. The Board of Fthics has no
authority to initiate investigations of any kind. Instead it may: a) Receive and refer
complaints of violations to the Inspector General or to the agency in which the violation
occurred; or b) Issue a finding of probable cause that a violation has occurred ONLY if
such a finding 1s requested by the inspector general and ONLY after the inspector general
has notified the subject of the request m writing (MCC 2-156-383). See generally 2-156-380.
ON 1ts own website, the Board says its mission 1s to: “(1) interpret its provisions; (1) educate
Citv governmental personnel and the public about the Ordinance; (u) confidentially advise
persons subject to the Ordinance on complying with both its letter and spint; (in) promote
transparency by making public informaton about lobbyists and their activities and recusal
notices, annual contlicts of interest disclosures, and ethies pledge filed by Citv emplovees
and officrals; and (v) accurately, and consistent with due process of law, adjudicate
completed investnigations of Ordinance violahons, commence enforcement actions where
no investigation 1s required, determine whether violations occurred and assess appropnate
penaltics, and make such information publie,”

William F. Conlon is an ofhicer of the City of Chicago by virtue of his being a Board
member tor the Chicago Board of Ethics, and 1s sucd m his official capacity.

Zaid Abdul-Alcem 1s an otficer of the City of Chicago by virtue of his being a Board
member for the Chicago Board of Ethics, and 1s sued m his official capacity,

Nancy C. Andrade is an ofticer of the City of Chicago by virtue of her being a Board
member [or the Chicago Board ol Ethics, and 1s sued in her oflicial capacity.

Stephanie Cox-Baston 1s an ollicer ol the City of Chicago by virtue ol her being a Board

member [or the Chicago Board ol Ethics, and is sued in her oflicial capacity.



10. David Daskal, is an officer of the Citv of Chicago by virtue ot his being a Board member

1.

12,

13

14.

15

16.

tor the Chicago Board of Erthics, and 1s sued in his ofticial capacity,

Dr. Dasy Lezama is an ofticer of the City of Chicago by virtue of her being a Board
member for the Chicago Board of Ethics, and is sued in her ofticial capacity.

Barbara A.McDonald 1s an otficer of the City of Chicago by virtue of her hemg a Board
member for the Chicago Board of Ethics, and 1s sued in her official capacity.

Steve 1. Berlin 1s an officer and emplovee of the City to Chicago as the Executive Director
of the Board of Ethics. He 1s being sued m both his ofticial and personal capacity.

III. Background Facts

On July 17, 2019 there was an informal conversation between Alderman Brookins, an
[linois Licensed atorney and the Board ol Ethics Executive Director Steve Berlin. The
purpose of that conversation, obvious 1 context and substance, was [or Brookins to obtain
itformation and thoughts relative to a legislative decision that Brookins was in the process
of making regarding an amendment to Scction 2-156-090 of the Chicago Municipal Code
(which regulates ethies requurements and the Board of Ethics), As such, Brookins
understood this conversation to be both informal and to he privileged pursuant to the
legislative deliberative process.

As a follow up to this informal discussion, Brookins had several conversations with
multiple legislative collcagues, all tor the purposc of assessing certain proposcd legislative
changes to the Municipal Code relative to cthies requirements and the Board of Ethices.
Prior o the passage ol the amendment, on which Brookins voted, the relevant portion ol

the code currently reads:



(b) No elected ofticial or emplovee may derive any income or compensation from
the representation ot any person, in any judicial or quasi-judicial proceeding betore
any admmustrative agency or court m which the ¢ty is a partv and that person’s

miterest 1s acverse to that of the citv. [emphasis added]

The original amendment to subscction (b) read as follows:
(b) No clected othicial or emplovee may denve any income or compensation or
other tangible benefit from the representation of any person with an interest
adverse (0 the City. in any judicial or quasi-judicial proceeding belore any
administrative agency or court: (1) m which the city 15 a party; or (u) that impacts
anticipated city revenue, or the health, salety or wellare ol City residents such that
the City has the right to become a party to that proceeding and that person's mterest
1s adverse fo that of the citv. For purposes of this subsection, the City 1s presumed
to have the right to become a party in any tax, bankruptey or environmental
protection proceeding that mav impact the City's revenue, or the health, safety or

wellare of City residents. lemphasis added]

The ultimate amendment that passed and went into effect on December 17, 2019 read as tollows:
(b) No elected ofticial or emplovee may represent, or derive any income or compensation or other
tangible benctit from the representation of any person in any judicial or quasi-judicial or other
proceeding before any adnumistrative agency or court: (i) in which the city 1s an adverse party; or
(1) that may result in an adverse elfect on City revenue, City [mances, or the health, salety, wellare

or relative tax burden ol anv City residents.



17.

18.

19.

The purpose of Brookins” questions to Berlin were specifically to determine if the Board
of Ethics view of the impact of removing the phrase “such that the City has a right to
become a party to that proceeding” from the original amendment. One of Brookins (many
questions) was whether removing that phrase would somehow implicate attorneys that did
criminal defense.

It appears that despite the purpose of these comnunications between Alderman Brookins
and City Emplovee Berlin being tor the purpose of making a legislative decision, the
Exccutive Director and the Board took this as a formal request pursuant to Rule 3-4 tor an
advisory opinion as it relates 1o §2-156-090(b), and its prohibition agaimst an elected oflicial
from representing persons with an adverse interest (o the Citv. Alderman Brookins 1s a
crunmal delense attorney that from tme to tme represents crnminal delendants charged
and prosecuted in state court by the Cook County State’s Attorney Office, including
criminal defendants arrested and charged with oftenses alleged to have occurred in the City
of Chicago and mnvestigated by the Chicago Police Department.

On September 13, 2019, the Board of Ethics released an advisory opinion captioned as
“Case No. 19027 A, Practice of Criminal Defense by City Elected Officials.” A copy of that
letter 1s attached to this Complaint as Exhibit 1. The question the Board understood 1t was
providing an advisory opinion on is whether an elected ofticial can represent a cruninal
defendant that has been accused of commutting a crime in Chicago or where the charge was

the result of an nvestigation done by law enforcement working for the City ot Chicago.

. In drafting that advisory opinion, the Board noted the Code Amendment and also noted

Rule 1.7 of the Hinots Supreme Court’s Rules of Protessional Responsibility (an cthics
rules that specifically addresses conflicts of interests for current clients). Ex. 1, p. 2. In
dratting the advisory opinion, the Board began by stating morc relevant than Scetion
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2-156- G90(b}, 1s Code Section 2-156-020. Id. That section simply says that “Ofticials and
cmplovees shall at all tes m performance of their public duties owe a fiduciary duty to
the City.” The Board then noted that it therefore would not be addressing whether the
amended Section 2-156-090(b) prevents an clected ofhicial from representing eriminal
defendants {the original purpose of both dialogues from Aldermen X and Y). Id.
Ultimately, the Board concluded that:

As set forth above, the Board concludes that (1) aldermen owe an undivided
hiduciary duty to the City of Chicago; (1) sunilarly, aldermen-attorneys owe an
undivided thduciary duty to their chients; () aldermen-attorneys are therctore
placed i an untenable position when they represent clients in eriminal matters
involving CPD, as their current fiduciary duties are in conthiet; and (v) such
conllicts result n the erosion of public conlidence both 1 the legal profession and

i government; and thus (v) when aldermen also act as private attorneys in criminal
malters that mvolve the CPD, they unavoidably [ace a conllict between their duties

to the City ol Chicago and 1o their private legal chents, which 1s prohibited by both

the Lthics Ordinance’s hduciary duty provision, §2-156-020 and by Rule 1.7 of the
Hlinois Rules of Protessional Conduct...aldermen who are licensed attornevs are
prohibited...from personally representing, or receiving or deriving compensation or
anything clse of value from representation by others, persons i trafhic or eriminal
cascs in which there 1s participation by Chicago Police Department (“CPD”)

personncl..” Id., p. 6



21. On September 27, 2019, Brookins, through counsel, tiled a letter tor reconsideration of
this advisory opinion pursuant to the CBOE’s Rules, Rule 3-8. See Exiulnt 2. Pluntift
reiterates the arguments mmade n that September 27, 2019 herein:

22. Relyving on its previous Jurisprudence regarding Scetion 2-156-020, the Board concluded

that:
“aldermen cannot fultill their fiduciary responsibilities to the City it they represent
clients in criminal cases where, tor example, they mayv need to aggressively question
the credibility or conduct ol CPD personnel, or attack the legiimacy ol search
wartants, arrests, or mterrogations on behall ol private clients. Il successlul
(attorneys are expected o zealously advocate lor thewr clients), there may well result
negative financial ranulications lor the City from unproper searches, arrests, or
mterrogations. At the same tune, Aldermen are obligated to engage n fair- minded
debate and deliberate and vote on CPD matters that come betore the City Counetl,
and to represent their constituents on CPTY matters in the community— essential
aldermanic roles, Thus, we conclude that the Ordinance’s hiduciary duty prohibits
aldermen from representing clients m eriminal cases...an which CPD personnel and
their work have been mvolved, as among other roles, arresting otticers, exceutors of
scarch warrants, custodians of c¢vidence or they otherwise participate in - the
proceeding or matter.” Id,, at p. 4.

23. The Board also relied upon an ARDC Review Board opinion m In re Samuel J. Cahnman,
Opinion No. 3121590, 1ssued July 11, 2016. Id., at p. 4. The Board [ound that the
Cahiman opinion was dispositive m finding that there 1s necessarily a Rule 1.7 conllict any
time a municipal body’s elected ollicial represents criminal clients on cases where ollicers

from that municipal body were part of the case. Id., pages 3-6.
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21.

The Board’s analysis of MCC 2-156-G20 as it related to an Alderimen engaging m crinunal
defense was Hawed and riddled with troubling assumptions and basic logic fallacies, and its
analysis of the Cahinnan case simply misses the relevant holdings and precedential analvsis
within that case. First, the advisory opimon rested on a basic misunderstanding of fiduciary
duty. As cloquently detailed in the legal opimon by Mary Robinson, attached as Exhibit B
to the letter to reconsider, and attached as Exhibit 3 to this Complaint, the advisory opinion
“maccurately and unwisely assimes that dedication to the mterests of the City requires

acceptance or at least passivity in the tace of illegal conduct by city emplovees.” Ex. 3, p. 1.

5. As Ms. Robinson (the admimstrator at the ARDC for 15 vears), explained that the Board’s

opinion cssentially turned the concept of fiductary duty on its head by basically requiring all
clected othicials to turn a blind eve to police misconduct regardless of how harmtul that
conduct 1s to the City and to the City’s residents. Such a requirement itself puts any

alderman-attorney at risk of losing their law license.

). Building upon Robinson’s opinion the ramifications of the opinion 1s that it usurps an

elected otficials” primary fiduciary dutv—to the constituents that elected them. As duly
elected officials, it 1s the aldermen that create the laws and policies by which the emplovees
for the Citv must operate. As such, the ultimate hduciary duty of all elected officials in a
properly functioning demaocracy is to the constituents that they serve and that elected them.
All of the scholarship on the 1ssue of elected officials and their fiduciary duties discusses
their duty of lovalty to the public interest—not necessarily to the specitic corporate unit of
government that they manage or legislate for. Sce ¢.g. The False Promise of Fiduciary
Government, Notre Dame Law Review, Yol 89, Issue 3, 2-20141, Seth Davis; and see
Translatng Fiduciary Principles Into Public Law, Harv Law Review Forum, 126

Harv.L.Rev. 671 {(2013), David L. Ponet, Ethan J. Leib, & Michael Serota. Further, this
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fiduciary duty to the public interest and to one’s constituents is not a duty that can be
legisluted away, nor 1s 1t a duty that an admimistrative body created by elected legislators can

usurp.

27. There 15 another point to reiterate that 1s implicit in Ms. Robinson’s opinion. Criminal

28

.

Detense lawvers have the legal obligation to follow all of the rules of professional
responsibility. These include the rules to not mislead a oibunal, to not suborn penury, to
not engage in meritless or frivolous torms of htigation. Therefore, if a lawyer 1s attacking
the crecibility of a police ofticer, there 1s by definition a basis i the record to question the
credibility of that police officer. It a lawver 1s filing a motion to question the basis of a
search, there 1s by detinition a basis in the record to question the basis of that search. If the
lawver 15 questioning the basis ot an investigation, there 1s by definition a basis in the record
to question the efficacy of that investigation. It, however, there are no issues regarding the
conduct of the police, and sutficient evidence of gmlt than a eriminal defense attorney wall
not have a reason or basis to call into doubt the credibnlity of any police officer, and as
happens more than 90 percent of the time, the defendant will just plead guilty, Sce

hupsyvwwcookcountvsiatesattorney.orgSsies/de i less e sdocumenis/eesao 2017 da

ta report 130220 pdl

The second overall argument made i the letter for reconsideration to the board in
September of 2019 was the obvious pomnt that the CBOFEs advisory opmion misapphied
Rule 1.7 and the Cahnman decision. Again, the Robinson opinion clearly and concisely
described the Board’s nusapplication ol Cahnman and 1ts holding. Put sunply the
Cahmman decision 1s not applicable to the [acts presented here. Cahunman was accused ol

regular and multiple violatons of his duties (o his clients. The ARDC never addressed and
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wis never asked to address whether Cahnman’s representations somehow violated his
duties to the municipal body of government, to the public interest or to his constituents.
29. The third overall argument in the Letter seeking CBOVL. reconsideration was the plain
point that a formal advisory opinion was never sought. The Fthics Board overstepped is
properly delegated authority by twisting informal mquiries meant to aid the legislative
deliberative process, and then timing those imformal discussions into a feigned formal

request for an advisory opinion and then releasing that opinion after the vote on the

legislative 1ssue that prompted the conversation. Although administrative bodies such as the

Board have the authornity to create rules and policies as delegated to them by legislative
bodies, they do not have such authority when thev act outside their own rules or when they
act m abrogation of the tent of the authonty granted them. See Departiment of
T ransportation v. Kefler Development Corp., 122 111 App. 3d 1038, 462 N.15.2d 532, 78
IL Dee. 413 (1984).

30, On October 29, 2019, the Board of Ethics filed its “confidential® order denving the letter
tor reconsideration. That ruling camc i the form of a letter from Board Chair William F.
Conlon, and 1s attached as Fxhibir 4.

¢

31. The ordinance amendment passcd and went into efteet in December of 2019, Alderman

Brookins continied to simultancously operate as an eftective Alderman, and as an cttective

criminal defense attorney,

32. On November 9, 2020, Brookins was contacted by reporter Heathier Cherone and told
that he was being mvestgated by the Chicago Board ol Ethucs lor representing former
Alderman Joe Moreno who was bemg charged with criminal conduct related to reporting a

stolen vehicle, and possible msurance fraud.
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33. November 9, 2020, WTTW ran a news story entitled "Ithics Board Investigating Ald.
Brookins' Decision to Represent Former Ald. Moreno.” The online version can be found

here: hitpsynewsavitw.cony2020: 1 0% cthics-board-ivestigating=ald-lnookins-decision-

represcut-lornner-ald-moreno. Cherone wrote that "Chicago Board of Fithics Fxecutive

Director Steve Berlin said the Board 1s looking into whether Ald. Brookins has violated
Chicago's Govermmental Ethies Ordinance.”

34. On November 11, 2020 Brooking wrote a letter to Inspector General requesting that
Berlin and the Board be mvestigated for violating their own rules and the Municipal Code.
A copv of that letter and 1ts attachiments 1s attached as Lxhibat 5. That letter 1s summarized
herem:

35. Neither the Board nor Berlin had the authority to initiate an investigation; and Berlin's
statement to the press nnplving otherwise was not only erroneous, it was detamation and a
violation of his own cthies because the Board and Berlin have a duty of confidentiahity; and
if an investigation were to be initiated the Ethics Ordinance that Berlin is tasked with
upholding requires that he not comment on any pending investigation, His comments to
WTTW were a clear violation. And, the advisory opinion that was written by Berlin and
that was cited in the WTTW story was both initiated without authority and its inding was
contrary to the law,

a, The Chicago Board of Fthics 1s established and has its authonty defined puarsnant
to MCC 2-156-005, et. seq. and pursuant to MCC 2-156-310, ct. scq. The Board of
Ethics has no authorty to mitate mvestugations ol any kind. Instead, 10 may: a)
Recerve and reler complamnts of violations to the Inspector General or to the agency
in which the violaton occurred; or b) Issue a inding ol probable cause that a
violation has occurred ONLY 1 such a inding 1s requested by the mspector general

12



b.

and ONLY after the inspector general has notitied the subject of the request in
writing (MCC 2-156-38)). See generally 2-156-380.

Further It 1s true that the Board has the right to render advisory opinions, but they
may do so only "when requested by an ofticial or emplovee, or by a person who is
personally and directly involved." 2-156-380 (k)(1). And, those opinions may not
reveal the identity of the sulyect. Id.

Further, all Board of Ethics members and its Executive Director have a duty of
confidentiality, as detailed i MCC 2-156-400. ("advisory opinions issued by and
complaints to the board and determinations and recommendations thereon shall be
confidential..."). When a Board member or the Executive Director knowingly
violates the confidentiality provisions, theyv shall be subject to sanctions. MCC 2-
156-500. T'he applicable sanctions tor a knowing violation of the confidentality
clause appear to be a fine of not less than S1000 and not more than $5000 for cach

violation, MCC 2-156-465(b){(8)

36. Addinonally, Berlin committed multiple cthies violations and violated Brookins” civil nghts

in cngaging in the interview with WTTW,

.

b,

The Board had no authority to initiate an mvestigation of Mr, Brookins, The Code
15 clear that the Board can receive and refer complaints or it can conduct hearings
once requested by the Inspector General,

The Code is elear that neither Board members nor the Exceutive Thrector can
discuss subjects of pending investgations (or m this case faux pending
mvestigations). Berlin's comments to WTTW clearly violated that provision of the

code,

13



Based on the current publicly available information, it now appears that Berlin is
engaged in targeted persecution of Alderman in violation of basic fairness concepts
of equal protection and due process, and in violation of the general fiduciary
requirement of the Municipal Code and the Board of Ethics own rules that the
Lxecutive Director act in the mterest of the Citv of Chicago and not to pursue a

personal vendetta.

47. On November 16, 2020, Brendan Shiller, received a letter from CBOL Board Char

William Conlon, regarding “Case No. 20036.C.Alderman Howard Brookins (Ward 21)7,

attached as Lxhibit 6. 'The Letter notes that because Shiller sent the November 11, 2020

letter and posted it on Twitter, the Board assumed that Shiller represents Brooking for the

purpose ot its mvestigation and proceedings, and was theretore providing notice ot a

hearing pursuant CBOL Board Rule 2-13.

L,

Rule 2-13 states: Any notice, formal advisory opinion, letter of admonition or
warning, determination, finding, or other recommendation or other served
document required by these Rules shall be scrved by the Board or its staft: (1) via
personal delivery or overnight delivery service to the addressee’s Last known
residence or place of business; (i) by both cernticd mail, return receipt requested,
and first class mail to the addressee’s last known residence or actual place of
business. Such nonee shall also include the following: “You have the right to have a
union representative [if applicable] or legal counsel present with you. It you desire
Lo have a representalive present, 10 Is vour responsibility to contact and inlorm
hun/her ol the time and location of the meetng or hearing.” () in such manner as
the Board directs, il service 1s impracticable under paragraphs () and (i) above; or
(1v) m any manner agreed upon by the Board and the addressee or his or her

14



attorney or representative, including email. Where the addressee has appeared
through a representative (in accordance with Rule 2-12, above), all documents
served by the Board subsequent to that appearance shall also be served upon the
representative by one of the methods listed above.

b. Rule 2-12 states: Whenever these Rules or the Ordinance provide for a meeting or
hearing with the subject of an investigation, that subject may appear betore the
Board, its designee, or any hearing ofhcer appoimted pursuant to Rule 4 on his or
her own behalt, and/or with or through an attormey or other representative, such as
a union official. Anv representative appearing on behalt of a subject shall file a
notice of appearance with the Board, its designee, or hearing ofticer in a manner
designated by the Board, designee or hearing ofticer. The hling of a notice of
appearance constitutes a representation that the person appearing has been
authorized by the person subject to these Rules or the Ordinance.

38. At no time did Shiller file an appearance with the CBOE on behalt of Alderman Brookins,
This was donc tor several reasons. First, Brookins did not specifically hire Shiller to tile an
appearance on behalt oft Brookins tor any hearings by the CBOE. Shiller was hired to
send the letter to Inspector General Ferguson that was sent, and to possibly file any tederal
or state civil rights claims that may arisc. Sccond, the hearing mitiated by the CBOE was
without jurisdiction over Brookins because it was done without authority.

39. The letter that was sent to Shiller attached as Exhibit 6, stated that the Board had
determined that there was probable cause (0 believe that Brookins violated MCC 2-156-
020 and his hduciary duty (o the City by representing Joe Moreno m his criminal case
People v. Moreno. Ex. 6. The letter was also sent to Shiller via an emal [rom Berlin.
Altached as Exhibit 7. Shuiller responded to that email with a single word reply that sad
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10.

41.

13.

44,

“received.” The Letter from Conlon to Shiller also stated that there would be a closed
session on Monday, December 14 at 3 p.m. and that Brookins or his representative would
have the opportunity to “discuss this matter and/or provide any facts or information,
including documentation or other matertals to attempt to rebut the Board’s probable cause
determinaton.” Ix. 6.

Shiller did not forward either the letter or emuaul to Brookins. Shiller did not mform
Brookms that he had received the letter or emal. Shiller had no conversations with
Brooking regarding the hearing. Shiller and Brookins did have ongoeing attorney/client
conversations regarding possible civil rights and other claims against Berlin and the City.
On the evening of December 14, 2020, Berlin emailed Shiller. Exlubit 8. The contents of
the email was “I have received 3 bounce backs, and tried calling the law othice but I get no
answer. This 1s the fourth and final attempt tonight.” Attached to the email was an order
from the Board fining Brookins $5000. Exhibit 9. Shiller responded to the email with a
single word reply that said “received,” Shiller did not forward the email to Brookins,

Brookins lcarned ot the hearing and the fine via media reports,

I. Claams

A. Count I-Common Law Wit of Certiorari

. Plamudl re-alleges all previous paragraphs ol this Complaint as though [ully set lorth herein.

Plunull seeks a conunon law pettion for nzit of certiorar 1o review a decision of the Ciy
ol Chicago Board of Eilucs.

As more fully described throughout this document, the Board of Ethics did not have

Jurisdiction and authority to enter a tinding of probable cause, nor to have a hearing and
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16.

47.

48.

then enter a finding of violation, nor to levy a tine against Brookins because it tailed to

tollow the Chicago Municipal Code and the entire process was initiated without authority.

5. In addition, and as a separate basis tfor the entering of the sanction and the levving of the

fine being infirmed 15 that the Board ignored its own rules and tailed to properly notty
Brookins and give hiun and opportunity to contest the mfirmed proceedings.

A third basis for vacating the order from the Board of Ethues 1s that it 1s substantively
intinuned and relies on faulty legal reasoning, and 1s in clear violation of settled Law.,

In sum, the Board of Ethics1: a) finding of probable cause; 2) entering ot an order finding a
violation; and &) levving of a fine; were all entered i an arbitrary and capricious manner
because they ignored City Ordinance i imtiating the process (and therefore had no
authority); ignored their own rules in holding the hearings; and ignored settled law
making their substantive findings.

As such Brookins sceks a grant of common law writ of certiorart that reverses the decision
ot the Board, and grants any and all further relive thart this court deems just and
appropriate,

B. Count 2 Mandamiis

. Plamudl re-alleges all previous paragraphs ol this Complaint as though [ully set lorth herein.

Delendant The Chicago Board ol Ethics, has a non-discretionary duty created by City of
Chicago Mumicipal Code (o [ollow the code i the manner that it conducts its busimess.
Pursuant (o the Code, the Board may 1ssue a linding ol probable cause that a violation ol
the Ethics Code has occurred, only if such a tinding 1s requested by the mspector general
and only after the inspector general has notified the subject of the request m writing. MCC

2-156-385.
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0. Defendants Board of Ethics, and all named Individual Defendants acting in their official
capacity, violated the provisions of the Chicago Municipal Code that determime how they
may initiate the investigatory process that leads to a finding of probable cause.

A1, In so doing, the Board of Ethics not only violated Alderman Brookins” Due Process
Riglhts, they violated their statutory duties under the law. This violation continues to thas
day, as the Board of Ethics continues to pursue inhrined remedies that result from then
intinned process.

32. As a result of the Defendants’ violation of the Municipal Code, Brooking continues to
suffer harm, mcluding harm to his reputation, emotional distress, and time and expense
defending against an illegally instituted, and substantively specious sanction.

33, Defendant Board of Ethies has clear authority under City ot Chicago Code to tollow the
law, and has the power and attirmative duty to follow the law, and to cease its procedurally
infirmed mittlation of case number 20036.

54, Therctore, Brookins sceks a court order mandating The Chicago Board of Fthics to follow
its own procedures and to vacate any processes, including Case number 20036 that were
initiated without a proper referral from the Inispector General as dictated by MCC 2-156-

383,

C. Count 3 Declaratory Relief

535. Plaintiff re-alleges all previous paragraphs ot this Complamt as though fully set forth herem.

Plaintift moves pursuant to 735 ILCS 5/2-701(a), seeking a declaration that the Board of
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30,

57.

8.

59,

60.

Ethics order of sanction against Alderman Brookins is invalid as a violation of its own
procedures, a violation of the Municipal Code, and as a result also a violation of Brookins
due process rights; and in the alternative substantively infirmed, and therefore invalid.
First, the Board of Ethics has implicitly interpreted Section 2-156-385 of the MCC as not
requiring a referral from the mspector general as a predicate tor any action by them. As
such, this 1s an actual controversy as to the construction of this section of the Municipal
Code. Tlus actual controversy lias resulted i harmn and damage to Brookins, as the faulty
mtiation of a finding of probable cause 1 derogation of the Municipal Code eventually led
to the levving of a $3000 fine against Brookins.

As such, Brookins seeks a ruling trom this court declaring that the proper reading of MCC
2-156-385 15 that the Chicago Board ot Ethics mayv not nnitate a finding ot probable cause
hearing without a proper reterral from the Inspector General.

Second, the Board of Ethics explicitly misinterpreted its own rules as it relates to service
and notice (Rules 2-12 and 2-13), As such there 1s an actual controversy as to the
construction of the Chicago Board of Ethies Rules, This dispute over the rules harmed
Brookins as it led to a hearing being held on December 14, 2020 that he did not reecive
proper notice of and did not participate i that led to a finding of a violation and a levving
of a sanction,

As such, Brookins sceks a ruling from this court declaring that the proper reading of Rules
2-12 and 2-13 required him or an attorney that had filed an appearance with the Board on
his behall 1o be served and notilied of the hearing.

Third, the Board of Ethics has explicitly interpreted MCC Section 2-156-020 as
prohibiting any employee or otticer of the City of Chicago being an attorney in any case
where a City emplovee may be a witness. And More specitically has specifically interpreted
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61.

63.

6.

H6.

67.

that statute as prohibiting anv City Otficer from representing criminal detendants where
any City of Chicago Emplovee may be a witness. Putting aside the obvious irony that
Brookins is one of the 50 people that passed the ordinance and is therefore m an expert
position to mterpret the legislative intent, the Board’s interpretation 1s fallacious on its tace.
And this interpretation has caused Brookins harm.

As such, Brookins seeks a ruling trom this court declaring that the proper reading of 2-156-
020 15 that it does not prevent him from representing crinunal defendants m crininal cases

where City employees may be witnesses.

. Therefore, Brookins seeks the above three declaratory rulings, as well as attornev fees and

costs, and any other remedies this Court deems just.
D, Count 4-Due Process

Plantifts re-allege and incorporate all of the allegations in the preceding paragraphs.
The Fourteenth Amendment to the United States Constitution, enlorceable pursuant to 12
U.S.C. § 1983, provides (that no state shall deprive any person ol life, iberty, or property,

without due process ol law.

5. The Board ol Ethics is attempting 1o deprive Brookins of $5000 through a process that it

erroneously mitiated i violaton ol the Chicago Munmcipal Code, and [rom a hearmy (hat it
held without [ellowing its own rules on notce.

Both ol (he actions described above violated Brookins” Due Process rights under both state
and lederal Law.,

Plaintifts demand judgment agamst Detendants for compensatory damages, punitive
damages, attorneys’ fees, costs, and such other and additional reliet as this Court deems

equitable and just.
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E. Count 5-Equal Protection of One Claim

08. Plantiffs re-allege and incorporate all of the allegations i the preceding paragraphs.
69. Both the State and Federal Constitutions prohibit state actors from treating individuals

dhsparately under the Law.

~]
—_
=

. Detendants treated Plamnft ditferently than other similarly situated City of Chicago
Emplovees and Otheers that engage in outside legal and professional work that at tumes
involves City emplovees as witnesses.

7 1. This conduct 15 1n violation of both state and tederal equal protection cliams.

72. Plaintifts demand judgment against Detendants for compensatory damages, punitive

damages, attorneys’ tees, costs, and such other and additional relief as this Court deems

cquitable and just.

F. Count 6- Defamation

73. Plamnuffs re-allege and incorporate all of the allegations in the preceding paragraphs.

74. This count 1s pled against Steve Berlin in his individual capacity.,

75. All proceedings and mvestigations being conducted by the Board are required to be
confidental until such time as a finding 1s made, pursuant to City Code.

76. On November 9, 2020, Berlin voluntarily discussed his belief that Brookins had violated
the Lthics Code with WT'TW Reporter Heather Cherone. This discussion occurred prior
to the Board taking any formal action. And to this day, as mentioned above, the Board still
has not received a proper reterral that would allow action.

77. The contention by Berlin that Brookins had violated the Ethies rules are falsc.

78. Berlins false statements were published in function.,

79. Berlins false statements directly impacted and caused financial harm to Brookins.
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80. Berlin's false statements while concerning a public figure, also imply possible criminal
wrongdoing in addition to implving ethical wrongdoing.

81. Theretore, the statements to Cherone constitute defamation per se.

82. Wheretore, Plaintift prays that judgment be entered against Defendant tor actual and
puniove damages sutficient to compensate for the damages caused by Defendant’s
publication of false statements and to deter Defendant and others from similar behavior in
the tuture.

Respecttully Submitted,

s/ ravis Richardson
Travis Richardson

Travis Richardson

Atty. No. 44398

P.O. Box 804928

Chicago, IL 60699

312.296.9706
Judgetravisrichardson{@gmail.com
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ADVISORY OPINION

To The Honorable X Alderman, Ward
The Honorable Y Alderman. Ward

Date: September 13, 2019

Re Case No. 19027 A, Practice of Criminal Defense Law by City Elected Officials

Executive Summary

The Board of Ethics has determined that aldermen who are licensed attorneys may not represent
{or receive compensation or anything else of value from the representation by another attorney of)
persons in criminal cases where there 1s involvement by Chicago Palice Department personnel
More precisely. we have determined that the fiduciary duty prowision of the City's Governmental
Ethics Ordinance (the 'Ethics Ordinance’) prohibits City Councit members who are licensed
attorneys  from personally representing or receiving or deriving compensation or anything else of
value from the representation by others of persons in traffic or criminai cases in which there s
participation by Chicago Police Department ('CPD") personnel, as. for example, arresting officers.
executors of search warrants, investigators. witnesses. or custodians of evidence.’

. Background

On July 17, 2019, before a meeting of the City Council's Committee on Ethics and Government
Oversight to consider amendments to Municipal Code Chapters 2-56 and 2-156, Alderman X
. an attorney licensed to practice in llnois, asked our Executive Director whether proposed
amendments to §2-156-090(b) would Iimit his ability to practice cnminal defense law, in addition to
his aldermanic duties. The Executive Director advised the alderman that he would need to take
the matter up through a formal advisory opinion issued by the Board Then. on July 22, Alderman
Y emailed the Executive Director on behalf of Alderman X asking the same question. On July 24,
the City Council passed (among others) amendments to §2-156-090(b), “Representation of Other
Persons,” which take effect on December 17, 2019

This opinion answers the aldermen’s question.

This 1s a matter of first impression for the Board.

" Among elected City offzials five (5) currently serving City Courcil members have disciosed an outside 'aw practice on ther 2219
Statement of Financial Interes!s Howard Brookins ;27 Ward) Edward Burke (147 Wardy Leshe Harston (5 Wardy Chns Tabaferry
1297 Ward) ard Palr zk Daley Thompson (177 Wartdt Out review of Stalerrents of F.nancial Interests filed by aldermer since 2013
shows that four (4) other aldermen only one (1 of wham 15 st il a member of the Cay Councl disciosed oulsige law practoes as well
None disclose precisely what type of law they practice as they are no! required to There are other City Councit mempers who are
attorreys bul they have not reparted an gulside law prachce

" Data suppled by tre Cook County State s Attorney's Office { SAO ) show that for 2019 alone 66 16% of all felony charges
excluding narcolics cases. brought by that office have ansen from crminal occurcences investigatea by the CPD. and that 66 873, of
all felony charges. excluding narcol:ics cases, brought by that oftce have ansen from cnminal occurrences in the City of Chicago The
Board draws a reasonable nference tha!, f narcolics cases are included the percentages of cases investigated by the CPD and of
cnminal occurrences occurrng it Chicago charged by the SAQ would each be higher

THONORIIESTDOGWE RSERIF L, SETNE SO0, CHIC A GO, T INGIS 60634 312-744-96060



Case No. 19027 A September 13. 2019

Il. Relevant Law
The following Ethics Ordinance sections are relevant to this opinion:

2-156-020 Fiduciary duty. “Officials and employees shall at all times in the performance of their
public duties owe a fiduciary duty to the city.”

2-156-090(b) Representation of Other Persons [as amended, effective December 17, 2019]. “No
elected official or employee may represent, or derive income, compensation or other tangible benefit
from the representation of, any person in any judicial, quasi-judicial or other proceeding before any
administrative agency or court: {i) in which the City is an adverse party; or (ii) that may result in an
adverse effect on City revenue, City finances, or the health, safety, welfare or relative tax burden of
any City residents.”

Also relevant to our analysis is Rule 1.7 of the llinois Supreme Court's Rules of Professional Conduct (the
"RPC"} for lllinois attorneys. entitled Conflict of Interest: Current Clients.” It provides:

“(a} Except as provided in paragraph (b}, a lawyer shall not represent a client if the representation
involves a concurrent conflict of interest. A concurrent conflict of interest exists if:
(1) the representation of one client will be directly adverse to another client; or
(2) there is a significant risk that the representation of one or more clients will be materially limited
by the lawyer’s responsibilities to another client, a former client or a third person or by a personal
interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph {(a), a lawyer
may represent a client if:
(1) the lawyer reasonably believes that the lawyer wifl be able to provide competent and diligent
representation to each affected client;
(2) the representation is not prohibited by law;
{3) the representation does not involve the assertion of a claim by one client against another client
represented by the lawyer in the same litigation or other proceeding before a tribunal; and
{4) each affected client gives informed consent.”

Ill. Analysis

A. The Ethics Ordinance

The provision of the Ethics Ordinance most relevant to this case is not §2-156-090(b) as amended, the one
prompting the aldermen’s question. Rather, it is the Ordinance’s fiduciary duty provision. Under existing §2-156-
090(b). a violation occurs only where the City is a party and has interests adverse tc those of the person
represented by the alderman-attorney * This current prohibition is thus largely irrelevant to the question posed
here: criminal complaints are typically brought by State’s Attorneys in the name of the People of lllinois. and the
City is rarely a party to such proceedings However, under this provision as amended. effective December 17,
2019, a violation would occur if the alderman-attorney represents clients even in criminal proceedings where the
City 1s not a party but that nonetheless may result in "an adverse effect on the heaith, safety or welfare of any
Chicago residents.”

' For the full text of the RPC, see hitp fwwes hnoiscours qoviSupremeCourtRutes At Vilidetaut NEW asp The RPC are promulgated, interpreted. and
enforced by the liines Suprerme Court and the Attorney Registration and Discrphnary Commiss:on { ARDC'). one of ts arms RPC Rule 1 7 became
effective January 1. 2010, and has not been amended since

* For that reason. we adwised Alderman in Case No. 03027 A that he was prohibited from representing or receiving compensalion or :ncome from
seMEeone else s representation of persons in aclions aganst individual CPD officers, nof by §2.156-050(b). as the Cily was and 1s not a pasty in ihose
actions . but by the hiduciary duty he owes to the Cily as an elected alderman
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Based on this Board's previous interpretations of the Ordinance’s fiduciary duty provision (§2-156-020). we find
it unnecessary to address the aldermen’s questions under amended §2-156-090(b). given the facts at hand. The
Board leaves the application of that provision to another day Rather, our analysis under the Ordinance's
fiduciary duty provision is direct. clear and dispositive (and. as explained in B. below. consistent with relevant
state law).

The Board has recognized in numerous cases since 1990 that the fiduciary duty owed to the City by City
officials and employees obligates them all. including aldermen, to discharge their public duties in the City's best
interests. More pointedly, in a series of advisory opinions since 1990 addressing the outside practice of law by
aldermen. we have held that the fiduciary duty aldermen owe the City-

"establishes an obligation for aldermen to give. within lawfu! limits, undivided loyalty to the Cily of Chicago in
the discharge of their public duties. In these public duties. they must be able to exercise professional
Judgments free from outside influence or conflicting duties to another entity. This duty is based upon the
position of the person as alderman ... and is distinct from the fiduciary duty owed by attorneys to their clients
... City Council members legislate on all areas of City government. Therefore they owe a very broad
fiduciary duty to the City. In addition, because City Council members are elected officials, chosen by the
public. they are accountable to the public’s trust in a way much more expansive than are members of (City]
boards and commissions "* (Emphasis added.)

While the question raised here presents a matter of first impression for the Board. we have applied the fiduciary
duty provision in another case where an alderman-attorney wished to represent persons in lawsuits against
individual CPD officers, and where, as here, the City was not itself a party to the litigation. In Case No. 03027 A.
we considered whether the Ethics Ordinance prohibits an alderman-attorney from representing clients in
htigation against individual CPD members arising out of allegations of misconduct by those members while
performing their City responsibilities.

We determined that an alderman'’s fiduciary duty to the City prohibits him or her from personally representing or
receiving any income or compensation from the representation by another of clients in such proceedings. We
stressed that. even though the City would not be named as an adverse party in such cases, it is obligated by
contract (namely. collective bargaining agreements with the various unions representing CPD personnel) to
defend against such claims at its own expense and pay from its treasury any judgments or settlement amounts.
Moreover, defendant CPD officers could use attorneys from the City's Law Department to defend them if they
wished. thereby putling aidermen-attorneys in the conflicting position of having to cross-examine and challenge
the conduct of other City employees or officials on behalf of their private clients. And, of course, the City Council
approves settiement agreements in such cases, depending on the amount.

We wrote that "an essential feature of fiduciary duty is that it is indivisible — aldermen .. owe 100% of their
allegiance to the City and its taxpayers "> We explained’ that aldermen are of course not prohibited from
engaging in the outside practice of law. but must "avoid taking on legal representations that would compromise
their ability to exercise their aldermanic responsibilities free from any outside influences or duties (such as those
owed to law clients).” Sec also Case No. 90035.A, where we determined that aldermen owe a broad fiduciary
duty to the City and thus cannot represent City employees in workers’ compensation cases against the City.
even if the aldermen-attorneys receive no monetary compensation for the work. We wrote that: “[w]hen a City

" See Case Nos 90035 A pp 3-4, 03027 A p 4 18007 A p B These cases and al: Board opimions cited in this opsn:on, are collected and posted m full
text here. Mps Seaww Sieago qov'o e depisiethics ' supp into ity duly 80121 il

" Case No 03027 A.p 4
" Tris Board has. since the Ethics Ordinance was first enacted. issued a seces of advisoty opinions recogrizing that the Ethics Ordinance does not per se

prehitil aldermen or Cily employees (rom practicing law, in addition to their City gostions and responsibiities, though of course the Orginance, histancally,
and as recently amended. prohibits certain types of representation  See Case Nos 18007 A 90035 A, 11045 A, 12049 Q and 15032 Q
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Council member. who is a lawyer. represents a client in a Worker's Compensation case against the City. he or
she faces an irresolvable conflict between competing fiduciary duties.™

Put another way, aldermen cannot fulfill their fiduciary responsibilities to the City if they represent clients in
criminal cases where. for example. they may need to aggressively question the credibility or conduct of CPD
personnel, or attack the legitimacy of search warrants, arrests or interrogations on behalf of private clients. If
successful (attorneys are expected to zealously advocate for their clients). there may well result negative
financial ramifications for the City from improper searches, arrests, or interrogations. At the same time,
alderman are obligated to engage in fair-minded debate and deliberate and vote on CPD matters that come
before the City Council, and to represent their constiluents on CPD matters in the community -- essential
aldermanic roles.

Thus, we conclude that the Ordinance's fiduciary duty provision prohibits aldermen from representing clients in
criminal cases (regardless of which agency brings the charges, such as the Cook County State's Attorney or
llhnois Attorney General) in which CPD personnel and their work have been involved, as. among other roles.
arresting officers. witnesses. executors of search warrants. custodians of evidence. or they otherwise participate
in the proceeding or matter.

B. Illinois Law

State law is also relevant to our analysis. Our conclusion under the Ethics Ordinance is consistent with the way
lllinois tribunals have applied the ethics rules to which all llinois attorneys are bound. lllinois law is clear that a
sitting alderman who is a licensed attorney has a conflict of interests and thereby would violate RPC 1.7 by
accepling an engagement for criminal defense work where police officers employed by the same government
entity to which he or she was eiected are arresting officers, investigators, or witnesses. or otherwise participate
in the arrest or related activities giving nse to the case. The RPC are enacted by the llinois Supreme Court, and
enforced by the ARDC The Board takes note of these provisions, as they lend insight and guidance for
evaluating fiduciary responsibilities of attorneys who are also elected officials. '

In fin re Samuel J. Cahriman, Opinion No. 3121596, issued July 11, 2016, and affirmed by the lllinois Supreme
Court on November 21. 2016,"" the ARDC's Review Board determined that a Springfield alderman violated the
RPC by representing defendants in cases where Springfield Police Department officers made the arrests or
would serve as wilnesses. The Review Board recommended that the alderman-attorney be suspended from the
praclice of law for 90 days and the llinois Supreme Court imposed that sanction. It considered the following
guestion under the RPC: does a sitting alderman who is aiso a licensed attorney engage in a conflict of interest
by representing clients who are defendants in traffic and cnminal cases in which his municipality's police officers
were the arresting officers?

*Case No 90035 A.p 4

 We have foung that only one of our cohont municpal ethics agencies has addressed a similar queston It came to the same conclusian The New York
City Confict of Interests Boato, applying notl that state's ethics rules for attorneys but rather New York Cily s governmental ethics charter came to the
same determmation See Advisory Opimon No 2008-5 Crty of New York Conflcts of Interest Board December 17, 2038 (attormeys employed by the City
may nol represent cnminai defendants in courls vathin the City, but criminal defense work oulside the Cily would not be barred so long as these mallers
do nol require carmmmunications with New Yorx Ciy [Distaict Attorneys), NYPD employees or other City off.cals'} Sce

W ey D Ty U goviossets Cuib duen cad s peth aos 2004 2015 A02008 5 pd!

" This 15 not the first tme we have found it relevant to examine the ethics rules covernng llinois attorneys  In 1990, we 1ssued our advisory opinion o
Case 90035 A, applying the lllnois Supreme Court's then recent In re Vrdolyak decision We staled.

“The Board s required to follow the law as set forth by the llinois Supreme Court. ard the Ethics Ordinance may be apphed only to the extent it does
not conflict with that Court's decisions Therefore, in hght of Vrdolyak, Oty Councii members who are lawyers, as lawyer-legisiators, may not represent
Ciy emptoyees in Worker's Compensation achons agamst the City ”

See Mtps Lwesey arde orad databaserestde coanns im!
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Alderman Cahnman. an attorney engaged in private practice in Springfield. represented more than a dozen
defendants charged with traffic and criminal violations in Sangamon County Circuit Court while serving as a
Springfield alderman. In each case. Springfield Police Department officers were the arresting or citation-issuing
officers. The violations at issue included a vanety of charges. maostly traffic- or retail thefl-retated

The Review Board analyzed the case under RPC Rule 17 That Rule, as noted above. prohibits a lawyer from
representing a client if "there is a significant nisk that the representation will be materially imited by the lawyer's
responsibilities to another client. a former client or third person or by a personal interest of the lawyer.” Drawing
upon the lllinois Supreme Court's reascning in an earlier case. In re LaPinska.”” the Review Board stated that a
“confiict arises when an attorney's independent judgment on behalf of a client may be affected by loyalty to
another party.” The Review Board also recogmized that a violation of Rule 1.7 does not require a showing that a
lawyer’s judgment was in fact compromised. only that it might be compromised It stated:

“the key inquiry in determining whether a conflict of interest exists is whether there is a potential for diverging
interests ... [and] it seems inescapable that when an alderman represents defendants in cases where police
officers from the city he serves are arresting officers. there 1s always a potential for diverging interests. ™

The Review Board explained that, if a city police officer is a witness for the prosecution, the alderman-attorney.
as defense counsel, may well need to cross-examine that officer. or others, even though the city itself 1s not a
party (criminal complaints are typically brought by State’s Attorneys in the name of the People of lllinois):

"He [the alderman-attorney) thus has a choice to make — assail the police officer's actions [and/or testimony]
and thereby potentially do harm to the city, or go easy on the police officer and thereby fail to be an
uncompromising advocate for his client. That is an untenable situation for an attorney-alderman to place
himself in vis a vis his client ...""

Accordingly, it determined that Cahnman. as attorney and as alderman:

"owed his undivided fidehty and a fiduciary duty to both his clients and the City of Springfield We agree ...
that [he) had a concurrent confiict. in that he operated under two divided and conflicting loyalties — one to the
City for which he was alderman. and one to his client ... in the cases in which [the client) was arrested or
issued citations by Springfield police officers. We believe that the circumstances here require a finding that
[he) viotated Rule 1.7 "'*

The Review Board also relied on the lllinois Supreme Court's 1990 decision in /n re Vrdolyak.'® In that case, the
lllinots Supreme Court held that. as an alderman, Vrdolyak owed “his undivided loyalty and a fiduciary duty to
the City.”" It advised generally that "a lawyer-legislator should anticipate possible conflicts of interest when
accepting employment and guard against them.”™ And, it cautioned:

72U 26461, 470, 387 N E 2d 700 (1978;

" ARDC Review Board Case 2G14PRCD102 pp 10 15 (2016)
“1d . atpp 1516

“ld . atpp 10-11

137 Il 407, 422 560 NE 2d 840 (1990). There, as noted above the Coun censured then-Alderman Vidolyak for representing Ciy employees in
workers compensation claims against the City while an alderman

" 13710 2d at 419

" id 137 1.2d at 423 (cratons omilled)
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“If we are 1o maintain public confidence in our system of government and the legal profession. attarneys who
serve as public officials must avoid not only direct conflicts of interests, but also any situation which might
appear to involve a conflict of interest."'*

Our research shows that other attorney regulatory bodies that have addressed this issue also prohitit their
lawyer-legislators from representlng clients in criminal actions involving police personnel from the government
entity to which they are elected.”

Thus, we take notice that, as a matter of lllinois law. Chicago aldermen are prohibited by the RPC from
representing clients in crinunal matters involving personnel from the CPD, because such representation places
the aldermen in a conflict of interests between those duties they owe to their chents and those they owe to the
city for which they serve as elected officials.

IV. Conclusions and Determination

As set forth above, the Board concludes that: (i) aldermen owe an undivided fiduciary duty to the City of
Chicago. (i) similarly. aldermen-attorneys owe an undwided fiduciary duty to their clients: (i} aldermen-
attorneys are therefore placed in an untenable position when they represent clients in criminal matters involving
CPD. as ther concurrent fiduciary duties are in conflict; and (iv) such conflicts result in the erosion of public
confidence both in the legal profession and in government; and thus (v} when aidermen also act as private
attorneys in criminal matters that involve the CPD. they will unavoidably face a conflict between their duties to
the City of Chicago and to their private legal clients, which is prohibited by both the Ethics Ordinance's fiduciary
duty provision, §2-156-020, and by Rule 1.7 of the lllinois Rules of Professional Conduct for Attorneys.

The Board therefore determines that City of Chicago aldermen who are licensed attorneys are prohibited by
their fiduciary duty to the City (under the City's Governmental Ethics Ordinance) from personally representing. or
receiving or deriving compensation or anything else of value from the representation by others, of persons in
traffic or criminal cases in which there is participation by Chicago Police Department ("CPD") personnel, as. for
example, arresting officers, executors of search warrants, investigators. witnesses, or custodians of evidence.”’

Our determination does not prohibit aldermen from practicing criminal law. so long as CPD personnel have 1o
involvement in the case, as. for example. aresting officers. executors of search warrants. custodians of
evidence. or wilnesses. Similarly. our determination does not prohibit law partners or associates of City elected
officials from representing clients in criminal actions even if CPD personnel were involved in the case, provided
the City elected official and the law firm enter into and observe an impermeable screening arrangement whereby
the City elected official does not participate in the case in any way or receive any income, compensation. or
other thing of vaiue from the matter, including substitute payments.”

"kt 137 102d at 424-425, citing Higpas v Adwisory Commmitlee on Professional Ethecs, 73 NJ 123125, 373 A 2d 372, 373 (1977) (New Jersey
Supreme Court affirmed a lower courl’s opinion that a member of a board of chosen freeho'ders (smilar 1o a counly board in lEinois) who 15 an attorney
may not represent a crnminal defendant indicted for a cnme i the county in which the freeholder-attorney holds office)

' See e g Supreme Coun of Ohio Board of Comnussioners on Grievances and Disciphine Opiion 95-6. August 9, 1996 | 1L s mproper unter the Ohio
Cede of Profess:onal Respons:bilty for a lawyer to represent, prvately or by coutt appomiment cniminal defendants in municipal courl while serving as a
aty council persen tor the municipalty because such represemiation creates an appearance of impropnety and may appear 'o place personal of
professienal interests in conflict with offic-al dulies. Such representation is particularly iInappropnate when the crmimnal defendant has been nveshgated or
arrested by a pohce officer where the atlorney serves 3 Michigan State Bar Qpimvion C1-1137. Aprl 2, 1986 (|A] lawyer who 15 a cily council member of a
mun:zipalty must tefran from defenting n any court persons accused of crimes where police officers of that cily are the prosecuting officers of
compiaining gatnesses - The opinion cted Ihe concern that an altarney-alderman “will no! be able to preserve the appearance of undivided loyally and
avo:.d any appearance of confict f the tawyer represents the chent’) and lowa S Ct Board of Professional Etlics and Conduct Opimen No 04-10. Jure
8 2004 (s miproper for a oty counc! member to represent a crnunal defendant charged under state law of city police officers are involved 1n the arrest
and may be called as witnesses) The Review Board s Cafwrnan opinion cites other cases as well

' Our opivian addresses anly whether City elected officials can represent ingividuals 1n criminal cases where the CPD s involved  We nole, bu! do not
address here. that the standards ate different for appointed officials - the 1est for them s whether the representation in a cnminal or judicial, quast-judigial
or agminustrative proceeding 1s "whally unrelated 1o their work as a Cily board or commussion member VWe also do not address the queston answered by
our New York City colleagues whether City employecs may engage in this type of law practice Those questions are not before the Board in this case

' See Case No 18007 A pp 8-
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In light of our determination. we advise that. «f Alderman X currently represents clients in criminal matters where
CPD officers are involved. as, for example. arresting officers. executors of search warrants, custodians of
evidence, or witnesses. he withdraw his representation from such cases as soon as practicable, and. consistent
with his obligations under the RPC. assist his clients in finding suitable counsel to take over the matters

V. Penalties for Violating the Ordinance's Fiduciary Duty Provision

The penaltes for being found to have violated the Ordinance’s fiduciary duty provision are severe: violators shall
be subject to a fine of not less than $1.000 and not more than $5.000 for each offense (per §2-156-465(b)(7). as
amended. effective September 28, 2019). Moreover. being found in violation of the City's Governmental Ethics
Ordinance for this type of practice could invite scrutiny and potential enforcement action from the ARDC.

V1. Reliance

The Board's determinations and advice are based solely on the application of lllinois law and the Governmental
Ethics Ordinance to the question presented. This opinion may be relied upon by any person involved in the
specific transaction or aclivity with respect to which this opinion 1s rendered. Because marny issues surrounding
the outside practice of law by elected officials are fact-specific. we urge Cily elected officials to seek confidential
quidance Irom Board staff with questions they may have.

The Board appreciates the opportunity to advise you, and your professionalism in seeking our advice on this
and prior occasions. If you have further questions about this or any other matter, please contact the Board's
legal staff

M«m e

William F’Conlon
Board Chair
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SHILLER PREYAR

September 27, 2019

William F. Conlon
Board Chair

Board of Ethics

City of Chicago

740 N. Sedwick St. #5
Chicago, IL 60654

Re: Case No. 19027.A, Practice of Criminal Defense Law by City Elected
Officlas

Mr. Conlon;

On behalf of Alderman X and pursuant to Rule 3-8 of the Boards
Amended Rules and Regulations (as effective of January 5, 2017) and in
accordance with MCC Chapter 2-56, | write to request a reconsideration of
the Board’s September 13, 2019 advisory opinion. In so doing, my Client
does not concede that this was a proper formal opinion pursuant to Rule 3-4,
and in fact still contends that the advisory opinion, in addition to being
substantively incorrect, is procedurally infirmed.

A. Procedural Background

On July 17, 2019 there was an informal conversation between Alderman
X, an lllinois Licensed attorney and the Board of Ethics Executive Director.
The purpose of that conversation, obvious in context and substance, was for
the Alderman to obtain information and thoughts relative to a legislative
decision that Alderman X was in the process of making regarding an
amendment to Section 2-156-090 of the Chicago Municipal Code {which
regulates ethics requirements and the Board of Ethics). As such, Alderman X
understood this conversation to be both informal and to be privileged
pursuant to the legislative deliberative process.

As a follow up to this informal discussion, Alderman X had several
conversations with multiple legislative colleagues, all for the purpose of
assessing certain proposed legislative changes to the Municipal Code relative
to ethics requirements and the Board of Ethics.
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On July 22, 2019, one of those colleagues, Alderman Y, still engaged in the legislative

deliberative process relative to assessing a constitutionally protected vote to be made at the
July 24, 2019 City Council Meeting, then emailed the Executive Director of the Board of Ethics a
follow up question. The purpose of the email was to follow up on the discussion that Alderman
X had initiated, and again with the intent engaging in the legislative deliberative process and
assessing the efficacy of the amendment up for vote at the July 24, 2019 City Council meeting.

On July 24, 2019, the City Council passed the amendment, which is to take effect on December

17, 2019.
The relevant portion of the code currently reads:

(b) No elected official or employee may derive any income or compensation from

the representation of any person, in any judicial or quasi-judicial proceeding
before any administrative agency or court in which the city is a party and that
persan's interest is adverse to that of the city. [emphasis added]

The original amendment to subsection (b) read as follows:

(b) No elected official or employee may derive any income or compensation or
other tangible benefit from the representation of any person with an interest
adverse to the City. in any judicial or quasi-judicial proceeding before any
administrative agency or court: (i) in which the city is a party; or {ii) that impacts
anticipated city revenue, or the health, safety or welfare of City residents such
that the City has the right to become a party to that proceeding and that person's
interest is adverse to that of the city. For purposes of this subsection, the City is
presumed to have the right to become a party in any tax, bankruptcy or
environmental protection proceeding that may impact the City's revenue, or the
health, safety or welfare of City residents. [emphasis added]

The ultimate amendment that passed and that goes into effect on December 17, 2019
reads as follows:

(b) No elected official or employee may represent, or derive any income or
compensation or other tangible benefit from the representation of any person in
any judicial or quasi-judicial or other proceeding before any administrative agency
or court: (i) in which the city is an adverse party; or (ii) that may result in an
adverse effect on City revenue, City finances, or the health, safety, welfare or
relative tax burden of any City residents.

September 27, 2019

Page 2
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It appears that despite the purpose of these communications being for the purpose of making a
legislative decision, the Executive Director and the Board took this as a formal request pursuant
to Rule 3-4 for an advisory opinion as it relates to §2-156-090(b), and its prohibition against an
elected official from representing persons with an adverse interest to the City. Alderman Xis a
criminal defense attorney that from time to time represents criminal defendants charged and
prosecuted in state court by the Cook County States Attorney Office, including criminal
defendants arrested and charged with offenses alleged to have occurred in the City of Chicago
and investigated by the Chicago Police Department.

On September 13, 2019, the Board of Ethics released an advisory opinion captioned as “Case
No. 19027.A, Practice of Criminal Defense by City Elected Officials.” A copy of that letter is
attached as Exhibit 1. To this request for reconsideration. The question the Board understood it
was providing an advisory opinicn on is whether an elected official can represent a criminal
defendant that has been accused of committing a crime in Chicago or where the charge was the
result of an investigation done by law enforcement working for the City of Chicago.

In drafting that advisory opinion, the Board noted the Code Amendment and also noted Rule
1.7 of the lllinais Supreme Court’s Rules of Professional Responsibility (an ethics rules that
specifically addresses conflicts of interests for current clients). Ex. 1, p. 2.

In drafting the advisory apinion, the Board began by stating more relevant than Section 2-156-
090(b), is Code Section 2-156-020. Id. That section simply says that “Officials and employees
shall at all times in performance of their public duties owe a fiduciary duty to the City.” The
Board then noted that it therefore would not be addressing whether the amended Section 2-
156-090(b) prevents an elected official from representing criminal defendants {the original
purpose of both dialogues from Aldermen X and Y). Id.

Ultimately, the Board concluded that:

As set forth above, the Board concludes that {1) aldermen owe an undivided
fiduciary duty to the City of Chicago; (ii) similarly, aldermen-attorneys owe an
undivided fiduciary duty to their clients; {iii) aldermen-attorneys are therefore
placed in an untenable position when they represent clients in criminal matters
involving CPD, as their current fiduciary duties are in conflict; and (iv) such
conflicts result in the erosion of public confidence both in the legal profession and
in government; and thus {v) when aldermen also act as private attorneys in
criminal matters that involve the CPD, they unavoidably face a conflict between
their duties to the City of Chicago and to their private legal clients, which is
prohibited by both the Ethics Ordinance’s fiduciary duty provision, §2-156-020
and by Rule 1.7 of the lllinois Rules of Prafessional Conduct...aldermen who are
licensed attorneys are prohibited...from personally representing, or receiving or
deriving compensation or anything else of value from representation by others,

September 27, 2019
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persons in traffic or criminal cases in which there is participation by Chicago Police
Department (“CPD”) personnel..” Id., p. 6

This Rule 3-8 request for reconsideration has timely followed, via notice being hand
delivered to the Board on the 14" day following the opinion.

B. Apparent Legal Basis for Advisory Opinion

Relying on its previous jurisprudence regarding Section 2-156-020, the Board concluded
that:

“aldermen cannot fulfill their fiduciary responsibilities to the City if they represent

clients in criminal cases where, for example, they may need to aggressively
question the credibility or conduct of CPD personnel, or attack the legitimacy of
search warrants, arrests, or interrogations on behalf of private clients. |f successful
(attorneys are expected to zealously advocate for their clients}, there may well
result negative financial ramifications for the City from improper searches, arrests,
or interrogations. At the same time, Aldermen are obligated to engage in fair-
minded debate and deliberate and vote on CPD matters that come before the City
Council, and to represent their constituents on CPD matters in the community—
essential aldermanic roles. Thus we conclude that the Ordinance’s fiduciary duty
prohibits aldermen from representing clients in criminal cases...in which CPD
personnel and their work have been involved, as among other roles, arresting
officers, executors of search warrants, custodians of evidence or they otherwise
participate in the proceeding or matter.” Id., at p. 4.

The Board also relied upon an ARDC Review Board opinion in In re Samuel J. Cahnman, Opinion
No. 3121596, issued July 11, 2016. Id., at p. 4. The Board found that the Cahnman opinion was
dispositive in finding that there is necessarily a Rule 1.7 conflict any time a municipal body’s
elected official represents criminal cients on cases where officers from that municipal body
were part of the case. |d., pages 5-6.

C. Analysis and Argument

The Board’s analysis of MCC 2-156-020 as it relates to an Aldermen engaging in criminal
defense is flawed and riddled with troubling assumptions and basic logic fallacies, and its
analysis of the Cahnman case simply misses the relevant holdings and precedential analysis
within that case. As such, the Board should reconsider its advisory opinion.

1. The advisory opinion rests on a basic misunderstanding of fiduciary duty

As more eloquently detailed in the legal opinion by Mary Robinson, attached as Exhibit B, the
advisory opinion “inaccurately and unwisely assumes that dedication to the interests of the City

September 27, 2019
Page 4
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requires acceptance or at least passivity in the face of illegal conduct by city employees.” Ex. B,
p. 1.

a. Fiduciary Duty is predicated on fawful loyalty, hot covering up unlawful conduct of City
Employees

As Ms. Robinson {the administrator at the ARDC for 15 years—See Ex. C), explains the Boards
opinion essentially turns the concept of fiduciary duty on its head by basically requiring all
elected officials to turn a blind eye to pelice misconduct regardless of how harmful that
conduct is to the City and to the City’s residents.

Such a requirement itself would put any alderman-attorney at risk of losing their law license.

Given the thoroughness of sound reasoning in Ms. Robinson’s legal opinion attached, the board
is simply asked to review that opinion to understand the very problematic reasoning in its own
advisory opinion.

b. Inademocracy, an independently elected official has its first fiduciary obligation to the
public interest and to constituents that elect him or her

To build, upon Ms. Robinson’s opinion, however, it is important to point out however that the
ramifications of the opinion is that it usurps an elected officials primary fiduciary duty—to the
constituents that elected them.

As duly elected officials, it is the aldermen that create the laws and policies by which the
employees for the City must operate. As such, the ultimate fiduciary duty of all elected officials
in a properly functioning democracy is to the constituents that they serve and that elected
them.

All of the scholarship on the issue of elected officials and their fiduciary duties discuss their duty
of loyalty to the public interest—not necessarily to the specific corporate unit of government
that they manage or legislate for. See e.g. The False Promise of Fiduciary Government, Notre
Dame Law Review, Vol 89, Issue 3, 2-2014, Seth Davis; and see Transfating Fiduciary Principles
Into Public Law, Harv Law Review Forum, 126 Harv.L.Rev.671 {2013}, David L. Ponet, Ethan J.
Leib, & Michael Serota.

Further, this fiduciary duty to the public interest and to ones constituents is not a duty that can
be legislated away, nor is it a duty that an administrative body created by elected legislators
can usurp.

September 27, 2019
Page 5



%f\]lli PRRPREYAR

¢. The agdvisory opinion rests on a basic misunderstanding of criminal defense
representation

There is another point to reiterate that is implicit in Ms. Robinson’s opinion. Criminal
Defense lawyers have the legal obligation to follow all of the rules of professional responsibility.
These include the rules to not mislead a tribunal, to not suborn perjury, to not engage in
meritless or frivolous forms of litigation.

Therefore, if a lawyer is attacking the credibility of a police officer, there is by definition a
basis in the record to question the credibility of that police officer. If a lawyer is filing a motion
to question the basis of a search, there is by definition a basis in the record to question the
basis of that search. If the lawyer is questioning the basis of an investigation, there is by
definition a basis in the record to question the efficacy of that investigation.

If however, there are no issues regarding the conduct of the police, and sufficient evidence
of guilt than a criminal defense attorney will not have a reason or basis to call into doubt the
credibility of any police officer, and as happens more than 90 percent of the time, the
defendant will just plead guilty. See
https://www.cookcountystatesattorney.org/sites/default/files/files/documents/ccsac 2017 da
ta report 180220.pdf

2. The advisory opinion misapplies Rule 1.7 and the Cahnman Decision

Again, the Robinson opinion attached as Exhibit B clearly and concisely describes the Board’s
misapplication of Cahnman and its holding. Put simply the Cahnman decision is not applicable
to the facts presented here. Cahnman was accused of regular and multiple violations of his
duties to his clients. Ex. B. The ARDC never addressed and was never asked to address whether
Cahnman’s representations somehow violated his duties to the municipal body of government,
to the public interest or to his constituents.

3. A formal advisory opinion was never sought

The Ethics Board overstepped is properly delegated authority by twisting informal inquiries
meant to aid the legislative deliberative process, and then turning those informal discussions
into a feigned formal request for an advisory opinion and then releasing that opinion after the
vote on the legislative issue that prompted the conversation.

Not only did this conduct violate the Board’s own rules, it is a usurpation of legislative
authority. Although administrative bodies such as the Board have the authority to create rules
